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. NEW HAMPSHIRE SUPREME COURT
RULE 7 NOT]CE OF MANDATORY APPEAL
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court, pfobate court or family divisiorl court except for a decision AoE; (1) a post-couvictio! rcvtew proceediDg; (2) a
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proceediDg; (4) an iBpositio! of s€rltenc€ proceediDg; (5) a parole resoc€tion proceediDg; or (6) a probatioD revocadotl
proceedin&
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EdwardJ. Burke v. Bunnfs superette, lnc., Thomas M. Burke, Marie l. Burke, and Bernardine P.
Donelson
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Hillsborough county, Northern Distrlct Superlor Court
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Edward J, Burke
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75 Webster street .
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Attorney at Law
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5. NAME5 OF ALL OTHER PARTIES AND COUNSEL IN TRIAL qOURT

Thomas M. Burke
Ovide M. Lamontagne, Esquire
Devine, Millimet & Branch
PO Box 719
Manchester, NH 03 105

Marie l. Burke
Ruth Tolf Ansell, Esquire
Ansell, Barradale, Newklrk, Anderson & htryer, PA
40 South River Road
Bedford Place - Unit 32
Bedford. NH 03110
(603) 644-8211

Bernardine P, Donelson
Ruth Tolf Ansell, Esquire
Ansell, Barradale, Newkirk, Anderson & Dwyer, PA
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10. IF ANY PARTY IS A CORPORATION, LISTTHE NAMES OF PARENTS, SUBSIDIARIES AND
AFFILIATE5.

The Defendant is a corporation but the names of its parents, subsidiaries, and affiliates is not
known to the Appellant.

I I. DO YOU KNOW OF ANY REASON WHY ONE'OR MORE OF THE SUPREME COURTJUSTICES
WOULD BE DISQUALIFIED FROM THIS CASB YES _X_-NO

IF YOUR ANSWER IS YES, YOU MUST FILE A MOT1ON FOR RECUSAL IN ACCORDANCE WITH
SUPREME COURT RULE 21A.

I2. IS A TRANSCRIPT OF TRIAL COURT PROCEEDINGS NECESARY FOR THIS APPEAL?
YES --X_-NO

IF YOUR ANSWER IS YES, YOU MUS'I COMPLETE THE TRANSCruTT ORDER FORM ON PAGE 4 OF
THIS FORM.

I 3. LIST SPECIFIC QUESTIONS TO BE RAISED ON APPEAI- P(PRESSED IN TERMS AND
CIRCUMSIANCES OF THE CASE BUT WTTHOUT UNNECESSARY DFTAIL STATE EACH QUESTION IN
A SEPARATELY NUMBERED PAMGMPH, SEE SUPREME COURT RULE I6(3Xb).

I . Whether or not the Superlor Coun has Jurisdiction to hear Edward J, Burke's claims related
to the fraud, duress, and/or undue influence ofThomas M. Burke in the creation ofand
amendments to Marie l. Burke's revocable, lnter vivos, 'pour ovef trust, deeds of real estate to
the trust, transfers of other property to the trust, and a deed from the trust of the land and
buitdings on which Bunnt's Superette, lnc. is situated to Thomas Burke pursuant to RSA 498:1.

The Trial Coun ruled it had nojurisdiction pursuant to RSA 547:3, l(a) and (c)to deal with
"trusts such as Maiie's ievocable trust, and with wills."

The Appellant clalms that the Superior court hasjurlsdiction over trusts other than "express

trusts" as that term is defined in RSA 5A-A:l (1.e., Inter vivos "pour over" trusts) and that the
Probate Court has no such Jurisdiction unless an interested party files a motion to invoke the
same pursuant to RSA 564-9:2 - 20 1 . Marie Burke's trust is not an express trust subject to
the exclusive Jurtsdictlon of the Probate court. lt has nothlng to do with the adminlstratlon of
the estate of a deceased person and, read together with her will, is lntended to be a "pour

over" trust speciflcally designed not to be "subject to the adminlstration orJurisdiction of the
Probate Court". See, FSA 563-4:l and tl; and Wills. Trusts. and Cifts. Decrandpre (1997),
section 27-2.



T4. CERTIFICATIONS
I hereby certifo thai every issue specifically raised has been presented to the court below and

has been properly preserved for appellate review by a contemporaneous objection or, where

approprlate, by a properly flled pleadlng.

I hereby certifo that on or before the date below, copies of thls notice of appeal were served on

all parties to the case and were filed with the clerk ofthe court from which the appeal is taken in

accordance with Rule 26(2),

Date

pealing Party or Counse
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Lendth of Proceedinq
Hearlng or trial of one hour or less
Hearing or trial up to ,t day
Hearlng or trlal of more than l'1 day
tteviously prepared portions

TRANSCRTPT ORDER FORM
INSTRUCTlONS:
I . lf a transcript is necessary for your appeal, you must complete this form'

z. List each portion ofthe proceedings that must be transcribed for appeal, e.g., entlre rial (see Superior coun

Administrative Rute 3-l ), moUon to suppress hearlng, Jury charge, etc', and provlde lnformatlon requested"

3. Detetmlne the amount of deposlt regulred for ea€h portlon of the proceedings and the total deposit requlred

for alt portlons listed, Do !g! send the deposit to the supreme court You will recelve an order from the

supreme court nodMng you of the deadline for paylng the deposlt amount to the trial courl Failure to pay

the deposlt by the deadllne may result ln the dlsmlssal of your appeal'
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of the fhal cost wtll be reftnded. The transcript wlll not be reteased to the parues untll the ffnal cost of the trans(ript ls
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* For por$ons of the transcrlpt that have been prevlougly prepared, lndlcate number of coples that were ptepared'
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THE STATE OF NEW HAMPSHIRE
s/p/0{

Northern District of Hillsborough County
300 Chestnut Sueet

Manchester, NH 03101 2490
ffi3 669-7410

NOTICE OFDECISION

ESO
& CAPUCIIINO

04-E-0251 Edward iI. Burke, et a!. v. Bulnyr E Superette, Ioc" et al

Enclosed please f ind a copy of the CourErE order d 'abed 8/23/2005

relat ive to!

FLna1 order

VINCENT A WENNERS iTR
CRAIG WENNERS CRATG
84 BAY ST
MANCHESTER NII 03104

oe/n /2oos

cc3 ,fames A Normand, EEg.
Ovlde M lrarnontagrre, Esq.
Ruth ArtseLL. Esq.
Danielle L. Pacik, Esg.

.Tohn Saf ford
Clerk of Court

Aoc ForE Sucmso (Rev, WmnNl)
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THE STATE OF NEW HAMPSHIRE
SUPERIOR COURT

HILLSBOROUGH, SS.
NORTHERN DISTRICT

DOCKET NO.04-E-251

EDWARD J. BURKE

V,

. 
BUNNY'S SUPERETTE, INC''

THOMAS M, BURKE, MARIE I' BURKE'
AND BERNADINE P. DONELSON

ORDER

The Petitioner, Edward J. Burke ("Edward'), brings this action against his

mother, Marie l. Burke ('Marie'), his two siblings, Thomas M' Burke (Thomas")

and Bemadine P. Donelson fBemadine"), and Bunnt's Superette' Inc'

("Bunny's"), seeking broad relief in connection with rights and interests he claims

under a purported oral agreement. Edward avers that many y€iars ago' when he

and his sib|ings sti|| |ived with their parents, a verba| agreement or understanding

was ieached among all concemgd family members that all family members

would equally own the family business and other accumulated property' ln this

regard, Edward asserts that, under this agreement, with the death of the two

parents, the siblings would come to equally own said assets' Edward further

avers that this original oral agreement or understanding was reaffirmed by the

- 
individutsl respondents upon the death of "his father,-Bemard Burke ("Bemard'), in



1971 , that he fulfilled his obligations under the agreement and fully relied on it'

and that the individual respondents have taken actions since about 1999 to

wrongfully deprive him of his contract-based rights' In this regard, Edward

particularly challenges: (1) Marie's creation of a will and revocable trust in 1999

and her conveyance of certain property into the trust; (2) Marie's later trust-

related actions in 2004 to turther limit his claimed property entitlements' including

her conveyance, through the trust, of both stock in Bunn/s and certain real

properties to Thomas; and (3) Bemadine's conveyance of her stock in Bunnt's to

Thomas in Z6Oqat about the same time her mother conveyed hers througth the

trust. Edward also asserts that Thomas has been guilty of exerting undue

influence over Marie to have her take action against him, that he has violated a

claimed Tiduciary duty of a de facto attomey,' and that he has violated the

Uniform Fraudulent Tiansfer Act, RSA Chapter 545-4' Finally, he claims that

.Thomas is proceeding, or has proceeded, particularly through corporate special

meetings relative to Bunny's, in ways which are contrary to, and violative of' his

contract-based rights.

TheindividualrespondentsvigorouslyopposeEdward'scontenlions.

They'assert that no oral agreement, as suggested by Edward' was ever in place'

and they contend, among oiher things, that they have acted properly and wjthin

their rights relative to pertinent inheritance and property interests herein'

The Respondent, Bunnt's, also opposes Edward's case, and has also

interposed a counterclaim, contending that Edward has failed to repay certain

indebtedness duelhe corporation.
''

Burke v Bunnt's SuD€rqfie. lnc" et aU 0+E-251
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A trial occunecl over two days - - June 15 and June 16, 2005. During the

trial, the court received testimony from several witnesses, either live or through

videotapeddeposition,andalsoreceivedanumberofexhibitsintoevidence.

The Court, thereafter, was also provided post-trial memoranda'

Upon consideration of the pertinent evidence, and the arguments

presented, the Courtfinds and-rules as follows'

t 

ffi, with his wife Marie, estabrished a food business in the earry

1950's. The principat food markei, known as Bunnt's Supeiette' came to.be

located on Webster Street, Manchester, New Hampshire' When the food

business began, the three children, Bemadine, Edward and Thomas were'

respectively, about 12, 10 and 6 years of age' The business was unquestionably

considered a family business, and the Burke siblings worked in it throughout their

childhood without pay. Nonetheless, their parents retained full control (legal and

otherwise)ofthebusiness.Theymadeallpertinentdecisions,andretainedfu|l

contro|ofbusinessfinances.andoperations.Thechildrenwereprovidedwithal|

necessities and were given spending money and use of the family vehicle or

vehicles.:They had friends, engaged in sports and extracunicular.activities' and

were encouraged by their parents to go to college after high school'

After graduation from high school, all of the siblings continued' at least for

atime,toworkinthefami|yfoodbusiness,eitherparttimeorfu|lt ime.Howeyer'

only Edward continued without intem:ption to work in the business'

Burks v Bunnv's Superetta. Inc.. et all 04-E-251
a



Both Bemadine and Thomas attended college, and received financial

support from their parents. Bemadine went on to, among other things' teach for

several years, and to marry' She did not retum to work at the family food store

except on a sporadic basis. Thomas, for his part, went into the military after

college where he served for several years' He came to retum to work in New

Hampshire in the late 1960's, and came to retum to work in the family food

business. When he did this, he received from his parents a salary for his work'

As stated previously, Edward remained in the family business and did not

go to college. He continued to work particularly with his father and continued to

work for a time with no salary. During this period, however, his parents paid for

his living expenses, provided him spending rnoney, and gave him use of the

family vehicle or vehicles. Moreover, when the Petitioner manied in about 1966,

he moved out of his parents' home and came to receive a salary for his work

efforts.

There is no question tilat Edward worked hard and constructively in the

family business. He was deeply attached to his father' Indeed' at trial he

testified that the time working with his father were the best years of his life'"

Certdinly, as well, Edward considered himself to be an important contributor to

the family business. 
'Nevertheless, 

and whatever his subjective views were'in

thisregard,Edwardhasherefai|edtoshowthatanycontractorunderstanding

agreedtobyal|concemed(inc|udingh'rsmother)waseverenteredintosothat

he and his siblings were afforded some enforceable form of ownership interest in

ihii family business and in the other properties 6whed by their parents' To the

Burks v B0nrMs Suoerdtte. lnc.. et al/ 04-E 251
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contrary the evidence shows that Bemard retained strong control over the family

business and related properties so long as he lived, and particularly worked in

partnership with his wife, Marie, in so doing. ln this.connection' it was Bernard'

over some objection from Edward, that determined thatThomas should be

allowed to retum to the family business in the late 1960's when Thomas lefithe

military.

lt istruethatEdwaidcametobeverymuchinvo|vedinthebusiness's

financial affairs, even while his father was alive, and also played a signfficant rOIe

t'ruction activities' lt is atsoin business operations, expansion initiatives, and cbns

true that, as time weht on, both Marie and Bemadine became increasingly less

involved in actual business operations, and Edward (and also Thomas) took on

increasing responsibility. Nonetheless, and particularly in the case of Edward, it

has not been shown that he continued to work in the business because of any

enforceable promise or guarantee of part ownership. Rather, the court finds that

Edward stayed in the business, worked therein, and dealt as well with other

propertyownedbyhisparents,becausehewasattachedtothebusjnessandto

his father, and not because of any real or enforceable agreement's or guarantees

of ownershiP.

In or about 1970, Bemard became ill and died on May 12' 1971 ' He lefl a

will that provided each of his children with only one dollar, and gave the rest of

his eslate fullyto his wife, Marie' See T. Burke Ex' A' In addition' aid as the

surviving joint tenant, Marie became sole owner of certain real and other

properties whictf:h€iil been purchased or obtained during the maffiage and which
'.
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were still possessed when Bernard died. These included real property in

Manchester located at 121 Arah Street. 18 Rockland Avenue' 68 Webster Street'

77 Webster Street, and 753 Pine Street.

Edward never contested or challenged his fatherrs will' although it did not

recognize or contirm any purported "equal ownership' agreement' Nor did he

take at that time any other action chatlenging his mothet's property interests'

lnstead, he worked with his mother and siblings, and with the family's trusted

lawyer, Chartes Dunn, Esq., to create a corporation to operate' in the future' the

family business. This corporation, (Bunny;s) was established with Marie and the

children each having a25Yo ownership interest' However' in connection with

other remaining properties, Marie retained full ownership''

Edwardassertsthatatoraboutthistimethefamilymembersallreaffirmed

the prior "equal ownership' agreement. He points to the "equal ownership" stafus

set up ad to the corporation, and avers that the real property and other property

that his mother inherited were kept in his motheis name only for tax and income

reasons. The Court finds otherwise.

The Court finds that in allowing the esiablishment of a corporation for the

familir buSiness, Marie agreed to provide, or allow, a 25% ownership interest to

eachofherchi|drenandtoretainthatsamepercentageinterestforherself.She

did this not because of any prior agreement or understanding as to "equal

ownership", but principally because at that time' and with her husband's death'

thisactionrecognizedherchildren'scontributionstothebusiness'and'most

significantly, effectively woikEd to keep her sons fully involved in the business'

Butko v Bunny's Suoerqlte' lnc" et aU 04-E-251
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The ownership anangement appears to have been first suggested to Marie by

Bernadine. At the same time, Marie retained full ownership of all other

properties.

As part of the incorporation process, Edward, along with his mother and

two siblings, entered into a stock restriction agreement which provides:

ln ihe event that any stockholder during his lifeiime desires to sell

"nV of ni. stock, he'shallfirst offer it or such part of it as he wishes
to lell, to the corpoiation at the "agreed price" t ' ' anO t$
"orpoLtlon .rt"il'have sixty (60) diys to-accgpt.o,r *jgl[:,"["I;
ii tiffffi;t"ti"n i"i".t" iri"'"trLr, tire offer shalt.ne.rengll{-fjne
;G;t;il6;d"tsln proportion to their holders lstd a$ ]|g-s1g
*to"tftofO"o shall have iixtv (go) days to accept or reject.lhe offer-

lf the other stockholders rej6ci tfi'e ofier, then the holder shall be

iree to setl said stock to any other parly, which party shall take

subject to this restriction.

See Exhibit B to the Petition for lnjunction'

The above-cited stock restriction is the only one that was put in place to

limit a shareholder's right to transfer stock holdings' No stock restriction

agreement was put in place to prohibit or hinder a shareholder from gifting

his/her stock interests.

' After the business's incorporation, Edward and Thomas operated and

managed. Bunny's for many years, indeed uniil early 1996' The two brothers

worked to expand operations, and purchased and/orowned stores outside of

Manchester. Edward and Thomas set their salaries, and each took the same

salary. The profitability of their business operations fluctuated: some years (e'g'

between1980to.l9B5)thebusinesswasquitesuccessful,andthebrotherseach

'earned incomes in the $60,000 to $S0,000 range' ln other years' however' (e'g:

1993 to 1995) their business operations diQ less well and each' as a

Burke v Bunnt's suoerotte. lnc.' et aU 04-E-251
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consequence, earned less income (i.e. In the $30,000 to $40'000 range)' See T'

Burke Ex. B.

ln the meantime, the brothers, (and increasingly Thomas by himself over

time) managed their mother's reai estate and other holdings' Rental and other

income'orrevenuesaltributabletosaidholdings{ortheirsale),weremaintained

in accounts for he6 her needs were covered or prwided for through said

accounts; and she even received in some years a salary from the business - - as

did Bemadine.. Norietheless, Marie maintained complete ownership of her

pioperties and never agreed (until recently) to part with any such ownership'

Indeed, with the sale of certein real properties in 1987' that is' lhose located at

l00WebsterStreetandlsRocklandAvenue,sheretainedallsaleproceeds

even though Edward requested at that time that he be given a portion of the

proceeds.

Overthe years, Edward's relationship with his mother and his siblings

worsened. ln February, 1996, he abruptly left his actual work situation at

Bunnt's and went to work at another famity/grocery business in Manchester' Jon

o,sMarket,lnc.,abusinessinvo|vingoneofhissons'Edwardclaimsthatheleft

his work at Bunnys because he caught Thomas stealing some cash proceeds'

The evidence suggests, however, thal the problems between the brothers were

of a broader nafure, and, to some degree, involved Edward's increased

involvement, prior to his departure, wittr the Jon O's Market' Inc' business'

'AtthetimeheceasedworkingatBunny's,EdwardowedtheCompany

monies beCairsebf'past shareholder loans' Although he has made some

Burke v Bunnt's suD€relte. lnc.' et all 04E-251
I



paymenls in that regard, Edward continued to owe, with accrued interest, the

sun of $35,207.87 as of about the time the company asserted its counterclaim

herein. To be sure, in some past years the brothers were able to fully cover

loans they had taken by laier bonuses. This, however, was not always possible'

and Edward's outstanding indebtedness was not subject to such bonus

coverage.

From early 1996 onward, Edward, his wife, his children' and his

grandchildren had almosl no conlact with Marie or Thomas or Bemadine'

Indeed, Marie has never met Edward's grandchildren and has not had any real

contact with his children since they were very young.

Ln '1999, Marie created a will and revocable trust, to provide for the

distribution of her estate at her death. ln these documents, she did not treat her

children equally. Her stock in Bunnt's and her property interosls in related

business real estate were slated to go to Thomas upon her death. see Pl.'s Exs.

1and4.

In March, 2004, Marie, in her capacity as trustee of the Marie I' Burke

Revocable Trust, mnveyed certain real properties associated with Bunny'sto

Thornas. geg T. Burke Ex. G; Pl.'s Ex. 6. Said properties, and her stock in

Bunny's, had earlier been transfened to the Trust. Then, in April, 2004, Marie'

again through her trust, and Bemadine, indMdually, both conveyed their entire

stock interests in Bunny's to Thomas. See eg. PI.'s Exs' 7 and20.

Thomas gave no money or other considemtion for these conveyances

either to Marie (or her Trust) oi Bemadine. At about the time the conveyances

Burfte v Bunnys suoerette. Inc,. el al,l0+E-251



were effectuated, Marie amended her trust, changing the dispositions for her

children and others. Among other things, Marie amended the Trust to changs

her disposition, upon her death, to Edward. See Pl.'s Ex' 2'

After Edward.instituted this present actton, Marie made further

amendments to her trust documents to eliminate any disposition to Edward. see

Pl.'s Ex. 30. she then laterfurther amended the trust in september2004 to

create a residuary trust for Bernadine' See Pl.'s Ex' 3'

onceheobtainedfromhismotherandBemadinetheirstockinBunnt's,

Thomas took actions to change the composition of Bunny's Board of Directors

and otherwise consolidate his control over the business'

ll. Discussion

In order to establish an oral agreement or understanding of the nature

suggested by the Petitioner, he is required to establish its existence by clear and

convincing evidence, See Tsi4tsios v' Tsiatsios, 140 N' H' 173' 176 (1995);

Shaka v. Shaka, 120 N. H' 780,782(19S2)' This he has failed to do' Rather'

lhe evidence supports the conctusion that nosuch "equal ownership" agreement

was ever reached, Moreover, while Edward worked many good years in the

family bu3iness, he obtained substantial benefits for his efforts'

Edward,however,alsoarguesthatthetransfersofBunny'sstocklhat

Marie (rhrough hertrust) and Bemadine, individually, made to Thomas in the

spring of 2004 were not gifts but 'sales" within the meaning of the pertinent stock

restriction agreement. ln addition, Edward accuses Thomas of wrongdoing as to

the 2Q04 conveyances, and of exerting undiie improper inlluence over Marie.
..
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The court first observes that it lacks jurisdiction to directly deal with trusts

such as Marie's revocable trust, and with wills. See RSA 547:3 l. (a) and (c)

(Supp. 2004); RSA 498:'l (1997 & Supp.2004). The Court thus declines to

direcfly deal with Edward's challenges to Marie's trust and will-related actions,

including his mntentions that Thomas has wrongfully acted in connection

therewith, or has exerted undue influence.

However, and insofar as the court has jurisdiction herein, it finds and rules

that no conveyances of Bunny's stock in April, 2004 haye here been shown to

have been a form of "sale'underthe stock restriction agreement ' As to *

Bernadine's stock conveyance at that time, it has not been established that it

involved any consideration provided by, or created by, Thomas. The court finds

that while Bemadine detbrmined to make the stock conveyance after she

discussed the mafter with both Marie and Thomas, she did so not because she

received anything of value from Thomas, but because she felt ii best for all

concerned. Bemadine trusts and believes in both Marie and Thomas - - who

both have long-standing and good retations with her. While Marie did make

revocable provisions for Bernadine in her trust, the court does not find that

these sornehow mnsiitute consideration from Thomas for Bemadine's

conveyance of her stock to him.

Nor does the court find in this case any basis to provide Edward arty relief

in connection with special meetings or corporate action that Thomas has recently

initiated or taken after he obtained the stock conveyances.
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Accordingly, the court finds and rules that Edward has failed to establish

entitlement.to any of the relief he seeks.

Turning now to Bunnys counterclaim, the Court finds and rules that

Edward owes Bunny's the sum of $35,207.87 to the date the counterclaim was

instituled. $ge in particular Bunny's Ex. K. Contrary to Edward's contentions'

the Court finds that there was no proper abili$, by virtue of corporate eamings in

the last fiscal year Edward actually worked at Bunny's, to reduce Edward's debt

throughbonuses,andthat"|oanstostockholders"werenotrepaideachyear.

ln sum, the Court rules in favor of the Respondents in connection with

Edward's claims for relief insofar as these are properly presented' and otherwise

dismisses said claims for lack of jurisdiction. with respect to the counterclaim of

Bunnt's, the Court enters judgment in favor of said Corporation' and as against

Edward, in the amount of $35,207'87'

Thepartieshaveadvancedclaimsforattomey'sfeesinthismatter'The

Courtdec|inestoawardanyattornet'sfeesherein.|nconnectionwiththe

Respondents! assertions.that Edward has here acted in bad faith' the Gourt

makes no such finding.

' Celrtain parties have filed requests for findings of fact and rulings of law'

Insofar as any such proposed findings and rulings are consistent with this order

they are GMNTEDI otherwise they are DENIED.

SO ORDERED.
1 T
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THE STATE OF NEW HAMPSHIRE
SUPERIOR COURT

HILLSBOROUGH, SS.
NORTHERN DISTRICT

DOCKET NO.04-E-251

EDWARD J. BURKE

- v .

BUNNY'S SUPERETTE, INC.,
THOMAS M. BURKE, MARIE t. BURKE'

AND BERNADINE P. DONELSON

ORDER

The petitioner, Edward J. Burke, has flled a Motion to Set Aside' Modiff

and/or Reconsider Decree daied August 23, 2005' Upon consideration' the

Court DENIES the petitione/s motion'

ln so doing, the Court first observes that the trust of Marie l' Burke is

plainly an 'express trust'within the meaning of RSA 564-4:1' I' Second' the

probate court has 'exclusive jurisdiclion over equitable matters.arising under its

subject matter jurisdiction authority in RSA 547 ' ' ' '' RSA 498;1; See also RSA

547:3-b,andRSA547:3,1(a),(c)and(d)'Thepetitionermisstatesthelawwhen

heassertsthat.[t}helawinNewHampshireissett|edthattheSuperiorCourthas

jurisdiction of inter wos transfers and trusts untilthe transferor dies'" see Pl.'s

Response to Resp., Thomas M. Burke's Supplemental Objection to Plaintiffs

Motion to Set Aside, Modify and/or Reconsider Decree' dated September 21'

2005 at 1.
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Third, the superior court subject matter jurisdiction restraints require that

this court not pass on those issues that directly pertain to the trust of Marie l.

Burke. The Court clarifies that it makes no rulings as to, for example' the

petitioneCs challenge to the transfer of stock (through the trust) to Thomas M'

Burke from Marie l. Burke as trustee, or as to his challenge to the deeding

through the trust to Thomas M' Burke of certain real property associated with

Bunny's Superette.i Fourth, the parties'failure to raise the subject matter

jurisdiction limitation of this Court during the trial does not somehow provide this

Court with proper subject matter jurisdiction. Finally,'any party here remains abie

to initiate appropriate proceedings in the Probate Court as to matters or issues

within that Court s subject matter jurisdiction.

SO ORDERED.

/ /

7 , . ' �
Date

r The Courl notes lhat lts findings relative to Marie t. Burke's will and trust as set forth on pag-es

g-10 of its.Order dateO eugust ZS, ZOOS,lo no mor" tran track the undisputed chronolo$J of.lhe

wituiru"t execuUons Uarid l. S"lk" df"r"d. Further, lhe Courl withdraws the finding that
;inomas gave no noney or orher conqidemtion for rhese. convery.lges. gith:l ,:._y1"_1,:-l"j
trust; oi A'emaAine.; This specific finding goes beyond the court'S subjecJ .ma$er Lulls:::rl1
inioiur u" it dhecfly deals riith Marie L Bu*e's, trust-related actions, and is unnecessary In
.connection with lhe bourt's lreatrnent of Bemadlne P. Donelson's stock conveyanco.
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